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BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI
ORIGINAL APPLICATION NO. 883 OF 2022
IN THE MATTER OF:
VIKAS KUMAR ... APPLICANT
VERSUS

MUNICIPAL COMMISSIONER, GHAZIABAD
NAGAR NIGAM & ORS. ... RESPONDENTS

REPLY ON BEHALF OF RESPONDENT NO.5,
VIZ. ANSAL HOUSING LTD. '

It is respectfully submitted on behalf of Respondent No.5 as follows:

1. The present Reply to the above Application is being filed by Ansal Housing
Ltd. (formerly known as Ansal Housing & Construction Ltd.), which was
impleaded as Respondent No.5 by this Hon’ble Tribunal in terms of the
Order dated 15.05.2023.

2. Before dealing with the averments made by the Applicant in the above
Application, Respondent No.5 deems it appropriate to raise the following

preliminary objections, which are without prejudice to each other:

PRELIMINARY OBJECTIONS
The subject matter of the present Application is pending before the
Ghaziabad District Courts

3. The present Application filed by the Applicant pertains to the alleged
encroachment by the Residents Welfare Association (RWA) of Avantika
Colony, (i.e., Respondent No.2 herein) of plot, adjacent to_the
plot no. DC-103 A and Maharshi Dayanand Park.

Applicant’s
=,
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4. Respondent No.5 submits there is a Civil Suit, being O.S. No. 263 of 2012,
pending in the Ghaziabad District Courts which is concerned with the same
plot adjacent to Maharshi Dayanand Park — Avantika Colony Ghaziabad

which is the subject matter herein.

5. On 06.02.2012, Respondent No.2 herein filed the aforesaid Civil Suit
against Respondent No.5 herein on the pretext that Respondent No.5 was

carrying out unauthorized construction at Maharshi Dayanand Park.

6. However, the true factual position is that Respondent No.5 has, since
inception of the development of Avantika Colony, carried out the
development activities according to the layout plan as approved by the
Ghaziabad Development Authority, i.e., Respondent No.4 herein. A copy
of the Layout Map as approved by Respondent No.4 is annexed hereto and
marked as ANNEXURE-R-1.

7. Pursuant to filing of the said Civil Suit, wherein Respondent No.2 prayed
for a direction to prevent any commercial activities at Maharshi Dayanand
Park, the Ld. Senior Civil Judge, Ghaziabad District Courts passed an
Order dated 06.12.2012 directing status quo at Maharshi Dayanand Park
till pendency of O.S. No. 263 of 2012. A copy the said Order dated
06.12.2012 is annexed hereto and marked as ANNEXURE-R-2.

8. Aggrieved by the stay Order dated 06.12.2012, Respondent No.5 filed an
Appeal against the said Order before the Ld. District Judge, Ghaziabad
District Courts. However, the said Appeal was dismissed by Order dated
24.01.2019, a copy of which is annexed hereto an arked as

ANNEXURE-R-3.
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9. Suffice it is to state that the Order dated 06.12.2012 of the Ld. Senior Civil
Judge 1s still in operation and O.S. No. 263 of 2012 is still pending in the

Ghaziabad District Courts.

10. As the subject matter of the present Application is already pending
adjudication before the Ghaziabad District Courts and stay order is
operating on the said plot of land, the Applicant must raise his grievances
before the Ghaziabad District Courts, as any direction passed in this

Application would lead to multiplicity of proceedings in the said matter.

BACKGROUND FACTS

11.In the year 2002, Respondent No.5 started development of Avantika
Colony in Ghaziabad after acquiring land area admeasuring 82.69 Acres.
Subsequently, Ghaziabad Development Authority, i.e., Respondent No.4,
approved the layout plan for the said Avantika Colony.

12.1t is evident from the Layout Map (Annexure-R-1) that the total land area
of 82.69 Acres was distributed for various land uses like plotted
development, parks, roads, amenities, etc. The said distribution also
included land approved for development of Maharshi Dayanand Park and
construction of convenience stores, which is abutting the Applicant’s plot
bearing no. DC-103A. The said land was allotted for the purpose of running
the convenience stores to third persons, in accordance with the Layout Map
only.

13.Subsequently, as already explained above, Respondent No.2 herein, filed
Civil Suit, being O.S. No. 263 of 2012, against Respondent No.5 herein in
the Ghaziabad District Courts on 06.02.2012.

14.1n the said suit, Respondent No.2 herein had inter alia filed a map depicting

the layout plans of Maharshi Dayanand Park of Ava ;{k% “olony. It is
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further evident from the said Map that the dispute in the Suit before the
Ghaziabad District Court 1s for the same Park, which is made the subject
matter in the present O.A.. Copies of the said maps are annexed hereto and

marked as ANNEXURE-R-4. The Respondent No.5 has developed

Avantika Colony as per the layout plan approved by Ghaziabad

Development Authority (Respondent No.4 herein), since its inception.

15.1t is relevant to mention that the maintenance and common facilities in the
Residential Colony comprising of 82.69 Acres by Respondent No. 5 was
handed over to Respondent No. 1 Municipal Corporation vide Handing
Over Letter dated 30.12.2015, effective from 01.03.2016 and thereafter, it
is Respondent No. 1 who is responsible for the upkeep of the common
facilities of the said Colony. The Copy of the Handing over to Respondent
No. 1 by Respondent No. 5 dated 30.12.2015 is annexed hereto and marked
as ANNEXURE R-5.

PARA-WISE REPLY

16. At the outset of this Para-Wise Reply, Respondent No.5 denies all
averments and allegations of the Applicant in the above Application, except
those which are matters of record and those which are expressly admitted
hereinbelow. Any averment or allegation not specifically dealt with

hereinafter shall not be deemed to be admitted due to non-traverse.

17. The contents of Paras 1 and 2 of the Application are matters of record to
the extent that Applicant is owner of plot No. DC-103A and hence, need

no reply.

18.The contents of Paras 3, 4 and 5 of the Application are neither admitted nor

ed by the

denied for want of knowledge, as the parks are|mantain
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Municipal Authorities, post handing over by Respondent No. 5 to
Respondent No. 1. However, it is submitted that a certain portion near
Maharshi Dayanand Park had been approved for development of

convenience stores, as already explained above.

19. The contents of Paras 6 and 7 of the Application pertain to complaints
made by the Applicant to Respondent No.1 and other authorities, which are

not within the knowledge of Respondent No.5, and hence need no reply.

20.1n reply to the contents of Para § of the Application, it is submitted that
there was no pre-existing ancient structure at Maharshi Dayanand Park at
the time of acquisition and development of Avantika Colony by

Respondent No.5.

21.The contents of Para 9 of the Application are only vague apprehensions of
the Applicant without any material evidence. However, by way of abundant
caution, it is stated on behalf of Respondent No.5 that it does not have any
knowledge of the alleged nexus between senior media professionals and
municipal commissioner/district authorities, and hence the averments to

this effect are hereby denied.

22.In reply to the contents of Para 10 of the Application, it is submitted that
the Respondent No.5 does not have any knowledge of any encroachment
being allowed by municipal authorities at Maharshi Dayanand Park, and

hence, the averments to this effect are hereby denied.

23.In reply to the Prayer Clause, it is submitted that the Order dated
06.12.2012 of the Ld. Senior Civil Judge directing status quo at Maharshi
Dayanand Park till pendency of O.S. No. 263 of 2012 i

9

t
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and that O.S. No. 263 of 2012 is still pending in the Ghaziabad District
Courts. Hence, the present Application is liable to be rejected by this
Hon’ble Tribunal as the subject matter of the present Application is
pending adjudication before another forum, i.e., Ghaziabad District Courts,
and the Applicant shall agitate all his grievances in O.S. No. 263 ot 2012,

so as to prevent multiplicity of proceedings pertaining to the 1bject

matter.

THROUGH

S AMAN GUPTA

ADVOCATE FOR RESPONDENT NO.5

S-367, BASEMENT

GREATER KAILASH-I

NEW DELHI - 110048

PLACE: NEW DELHI EMAIL: aman.law@gmail.com
DATE: M'IOQOB (M) 9999245866
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BEFORE THE HON'BLE NATIONAL GREEN TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI
ORIGINAL APPLICATION NO. 883 OF 2022
IN THE MATTER OF:
VIKAS KUMAR ... APPLICANT
VERSUS
MUNICIPAL COMMISSIONER, GHAZIABAD
NAGAR NIGAM & ORS. ... RESPONDENTS

AFFIDAVIT

I, Achint Gupta, S/o Sh. Ashok Gupta, aged about 31  years, working
for M/s Ansal Housing Ltd., 606, 61" Floor, Indra Prakash, 21 Barakhamba
Road, New Delhi — 110001, do hereby solemnly affirm and state on oath as

follows:

1. Iam the Deputy Manager (Legal) and the authorized representative of

Respondent No.5 and I am duly authorized to file this affidavit.

2. Thave read the accompanying Reply on behalf of Respondent No.5 and
have understood the contents thereof and the same has been prepared

under my instructions.

3. I hereby verify that the facts stated in the accompanying Reply are true
to the best of my knowledge derived from the relevant records and
information received and that the legal contentions made therein are

based on legal advice, which I believe to be correct. I further verify that

\;Qeir

the documents annexed Annexures R-1 to R-6 are true o
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N
VERIFICATION . (« ?‘%fg’%

Verified at New Delhi on this the @% % day of October, 2023 that the contents

of the above Affidavit are true and correct, no part of it is false and nething
# S

material has been concealed therein.
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TRANSLATION FROM HINDI TO ENGLISH

COURT OF ACJ(SD) /04, GHAZIABAD

Suit No. 263/2012

Avantika Residents Welfare Association

Versus

Ansal Housing Etc.

DISPOSAL ORDER OF APPLICATION 6GAZ2
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TRANSLATION FROM HINDI TO ENGLISH

IN THE COURT OF ADDITIONAL CIVIL JUDGE
(SD), COURT NO. 04, GHAZIABAD

Suit No. 263/2012
Avantika Residents Welfare Association
Versus
Ansal Housing and Construction Etc.

DISPOSAL APPLICATION 6GA FOR TEMPORARY
INJUNCTION

The plaintiff has submitted
application 6C2 under Order 39 Rule 1 and
2 read Section 151 CPC to issue a
temporary injunction against the
defendants during the suit that the
plaintiff has filed a suit for permanent
injunction before the above Honorable
Court, in which there i1is full hope of
success, but theg defendants are
threatening to start illegal construction

on the disputed land without any right to

r<
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start commercial activities. And they are
coming and taking measurements to carry
out the said illegal construction on the
disputed site, for which they do not have
the 1legal right. On the basis of the
plaint and the facts and evidence attached
with the plaint, the plaintiff 1is prima
facie proven and the balance of
convenience is in favor of the plaintiffs,
if the temporary injunétion is not issued,
the plaintiffs will ;suffer irreparable
loss while the defendénts will not suffer
any loss. Therefore, ;in the interest of
justice, 1t 1s very necessary to issue a
temporary injgnctiqﬁ ' against the
defendants - in-"févor  of  plaintiffs.
Therefore, it is;lprayéd ;thét ‘during the
litigation, a tempdiéty'injunction should

be issued against the plaintiff and the
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i
defendants to this effect that the
defendants Maharishi Dayanand Park (Tank
Park) situated in DD Block, Avantika
Colony, the details of;which are mentioned
in Map-A attached witﬁ the plaint, in the
places marked 1in red color, the park
located in A B S D ana Ta, Tha, Da, Dha,
N, A and E BlQCk at thé location marked A,
B, C, D, whése_mép»is'described in Map B,
annexed .wiﬁh the ;plaint;~ the defendants
and their employéeé:aﬁd agenfs remained in
abeyance during the sﬁif by-Cérrying out
illegal construction for carrying out any
illegal commercial activity. Affidavit 9Ga
has been filed 1in support and documents
9Ga 10 and 9Ga/39 have been filed as
attachments to 9Ga. A kita original

resolution letter list 10Ga to 11Gal has

been filed.
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On behalf of the défendants, objection
27C, new affidavi£ 281.,has been filed and
it has been.said ﬁhathadi‘s épplication
6C 2 is based on féise~and incorrect facts
and  hence is not. progréSSivé. The
plaintiff has no prima facie case and
there is no balance of convenience in it.
If the plaintiff's application is
accepted, the defendants have a huge loss.
There 1s no possibility of any irreparable
loss to the plaintiff due to rejection of
the temporary injunction in respect of the
application. Therefore, on the basis of
the reasons stated in the affidavit and
counter-plaintiff, the application and 1its
rights will be adversely affected and

there is no loss to the plaintiffs 1f the

application is rejected.
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Therefore, prayed for dismissal of
application 6GaZ2. On behalf of defendants
1 and 4, the certified copy from list 29Ga
Proposal dated 14-02-2012 30Ga certified
copy, proposal dated - 10-02-2012 Copy of
allotment letter of 31 G, Plot No. C 3/3a,
copy of 32Ga letter dated 16-02-2002
issued by Defendant no. 5 paper No. 33Ga,
and Layout Plan Paper No. 34Ga, have been

filed.

I heard the arguments of the learned

counsel for both the parties and perused

the file.

To dispose of the application for
temporary injunction, mainly three points

need to be considered.

1. Prima facie case

2. Balance of convenience
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3. Irreparable damage

In his prima facie case, the plaintiff
has based the items no. 3, 4 and 5 of his
plaint, in which the plaintiff has stated
that defendant no. 1 had developed the
said Avantika Colony after obtaining
permission from defendant no. 5, whose map
was approved by defendant no. 5,
accordingly Avantika Colony started
developing in 1996. After development, the
said colony was developed by defendant no.
3 in the year 1996 under the direction of
defendant no. 2, chairman of defendant no.
1. Thereafter, whenf the semi-finished
buildings and plots %built in the said
colony were sold asf per the map, the
responsibility of maintenance of the said
entire colony continuea to be carried out

by the defendant No. 4, a subsidiary
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company of the defendant No. 1. Defendant

No. 5 Development Authority, which is the
organization  responsible for all the
development taking place in Ghaziabad
district and 1s a statutory body for
developing infrastructure and approving
maps of all the colonies to be developed
in Ghaziabad and the éaid Avantika Colony
has been developed by éefendants No. 1 and
3 with permission forfthe maintenance and
protection of defendant No. 5. Avintika
Colony has been constructed and developed
by defendanﬁ No. 1 and 3 in a total of
82!69 acres of'.iaﬁd,‘ out of which 41.34
acres of land'is‘pléts énd semi-finished
buildings and 8.52 *acrés of land was
proposed for construétion of‘ roads and
2.51 acres of land for commercial use and

one acre of land for school and 1.07 acres
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of land was proposed . for general public
facilities which was approved by defendant

no. 5. Accordingly, defendant no. 1 and 4

started developing the said Avintaka
Colony and accordingly;, advertisements and
brochures for the sale of the said plot
and semi—fiﬁiéhedibuildipgs were issued by
defendant no. 1; Aﬁtraéted by thié, about
856 personsA puréhéséd ;plOtS~ and semi-
finished buildiﬁgs lfrbm' defendant no. 1
and at present about 500 families are
residing 1in the said colony and the same
residents have together formed the
Plaintiff Association to ©protect their
interests and to maintain and protect the

basic facilities, which has been called

plaintiff association further in the

plaint. In the said entire Avantika Colony

Scheme, there is provision for
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construction of4aboﬁt 18 parksAwhose total
area is 8.32- outiQf whi¢h at'preSent 14
parks are in- déVéléped/séﬁiedeveloped
state whose area 1is about 5;5 acres. The
remaining parks have not been constructed
by defendants No. 1 and 4. There 1s an
electric high-tension 1line of 132 KVA
above the said Avantika Colony, below
which most of the parks have been
constructed by defendants No. 1 and 4 and
other parks which have not been developed
are not present at the spot. Thus,
defendant No. 1 has not constructed and
developed the parks as shown in its
scheme/brochure and when information was
taken from defendant No. 1 and 4 regarding
the development of the said park by the
plaintiff association, so, no satisfactory

answer was given by them.
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In support of its above statements,
the plaintiff has filed 39 documents in
Annexure 9Ga/10, apart from this, there is
a copy of the proposal ©proposed by
Avantika Residents Welfare Association

from record 1list 10Ga. It 1is noteworthy

here that defendant no. 1 and 4 want to
start business activities, develop shops
etc. in the place Ka, Kha, Ga, Gha of Ka,
Kha, Ga, Gha in question, for which the
sald scenes are Dbeing constructed Dby

defendant nos. 1 and 4 and the employees
of defendants no. 1 and 4 are continuously

trying to do the construction work for
which defendant no. 1 and 4 do not have

any statutory right.

On behalf of defendant no. 1 and 4,

plaintiff's objectioh to the said

o

<

<
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application 5Ga2 ©paper no. 27Ga2 and
27Ga/2 along with affidavit paper no.
28Ga/l1 and 28Ga and documents from list
29Ga 30Ga Copy of the resolution passed in
the meeting of the Board of Directors,
Ansal Housing and Construction Limited
Company dated 4-02-2012 and after that, a
copy of the decision taken in the said
meeting from paper no. 31Ga, along with
this, allotment letter of Avantika Ansal
Mini Township, Ghaziabad Commercial Plant
Paper No. 32Gal and 32Ga/l5, map Paper No.
33Ga  along with Map; 34Ga approved by
Ghaziabad Development ;Authority' presented
and through objectioﬁ paper no. 27Ga,
defendant no. 1 and 4:have said that the
plaintiff has no prima facie case nor is
the balance. of gonveﬁieﬁce in his favor

nor does he suffer irreparable loss. If
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his 6GaZ2 application is rejected. Rather,
1f plaintiff 6Ga2 pleads guilty then
defendants No. 1 and 4 will suffer
irreparable loss. The defendants no. 1 and
4 have stated through their affidavit
paper no. 28Ga that the claim filed by
plaintiff 1i1s based Sn wrong and false
facts and have been filed to put pressure
on defendants 1 and 14 to gain illegal
benefits from them. Tﬁe plaintiff has no
locus standi to file; the claim nor to
verify and gign,ﬁhelcla;m. The plaintiff's
claim 1is Earréd b? ~th§:.Specific Relief
Act. Commerciai  ::shopS are being
constructed by defendahté ho;~1 and 4 and
the plan is already approved and it has
been clearly stated by the Defendant no. 5

Ghaziabad Development Authority that it is

being constructed after the approval was
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given by the Defendant' no. 5 that most of
the facts in the :plaint relate to
defendants no. 1 and. 4. It 1is only
accepted that in Section 3 of the plaint,
defendant no. .:1 \has: accepted the
development‘cﬁf thé'col§ny iji QueStion by
accepting the map~ fr§mj defendént no. 5.
Thus, deféndant No.t5 hés‘made,thiS clear
statement in Exhibit No. 5 .of his reply
claim paper No. 35C that it is accepted in
Section 5 of the plaint that 1t was
proposed to construct parks at different
places in the colony in question, as far
as the question of developing or not
developing the abovementioned parks 1is
concerned, this statement 1s not related
to the defendant Defendant. It has also

been stated by defendant No. 5 that the

defendant authority has been unnecessarily




70

20

made a party to théfsUit.by the plaintiff,
because no construction is‘:being carried
out by the defendant authority at the site

in question.

In this regard, Amin report paper no.
21Ga/1 and 21Ga/2 were also reviewed, it
has been mentioned in the second paragraph
of 21Ga/1 that In this regard, Amin report
paper no. 21Ga/l and 21Ga/2 were also
reviewed, it has been mentioned in the
second paragraph of 21Ga/l in the attached
map, the disputed site shown in schedule
"A", the alleged Maharishi Dayanand Park
(park with tank) located in DD Block in
Avantika Colony, has been shown with the
letters A B C D E F, whose measured and
charted boundaries are shown at the same
place. At the time of inspection, the

platform shown with the letters A.I.A.G.
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in the map of that disputed site park, on
some part of which a tin shed was lying,

was written as Shri Ramvatika Arya Sama]
Avantika'Ghaziabad. Letters J K L M N O
tube well room, concrete boundary wall on
the verandah sides with a cement lattice
above it about 4 feet high, is situated on
an old solid structure. Along the boundary
wall, there are old ficus trees and poles
of park lights all around the park. The
park had green grass and benches for
sitting at wvarious places. At the time of
inspection, the plaintiff and the persons
present told that the disputed site park

has been being used by the people living

in Avantika Colony/members of the
plaintiff association for about 15 years.
In the disputed  site (park), the

defendants want to :carry out illegal
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construction at the ©place marked with
letters P.Q.C.R. to «carry out illegal

commercial activities.

Thus, in the context of all the facts
and circumstances of the case, since the
statements of the plaintiff and the
statements of defendant no. 1 and 4 are
basically related to the facts, it does
not seem possible to draw any such
conclusion from them: I think it 1is
possible that the conc;usion was made only
after the evidence oﬁ both the parties,
but in the —context of the evidence
available on file, the plaintiff's prima
facie case and appligation 6Ga2 and the
objection pfeéented_on if, in my opinion,
the plaintiff ,éeéms‘ té jpro&e its prima
facie case agains£ deféhdén£ no. 1 and 4

at this stage.
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As far as the balance of convenience
1s concerned, since the place in guestion
is for the use, enjoyment and enjoyment of
the ©people 1living in the residential
colony, then if the defendants No. 1 and 4
are allowed to constrﬁct commercial shops
in 1t. So, the residents of the colony
will face more incoﬁvenience than the
defendants No. 1 aﬁd -4, in such a
siﬁuation the baiaﬁce-of‘convenience also
seems to be,in.fqur:©f ﬁhe_plaintiff. As
far as the princiﬁle Qf‘irreparable harm
is concerned, so, if the réSidéhts.of the
colony are allowed to build commercial
shops without developing any park
otherwise, then the residents of Avantika
Coiony will be deprived of the park
facilities on which they had earlier been

provided. In this way, there appears to be
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a possibility of irreparable loss to the

plaintiff/applicant.

In the iighﬁ of the above facts and
discussion, the plaintiff's ,application
6Ga2 deserves to beﬂaccepted;

ORDER

The application of the ©plaintiffs
under 6Ga2, Order 39, Rule 1 and 2 read
Section 151 CPC, 1is accepted. Both the
parties are ordered that during the
litigation the property 1in qguestion is
Maharishi Dayanand Park (Tank Park)
situated in DD Block Avantika Colony. The
map of which is described in the map 'A'
annexed with the plaint, 1in the place
marked with Lal Ganga, A B S D and the
park located in Ta, Tha, Da, Dha, N, A and
E block, at the places A, B, C, D, whose

map 1s described in Map B attached with
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the plaint, maintain status quo on the

spot.

The objection paper No. 27Ga of the

defendants 1is disposed of accordingly.

Counter complaint for the file should

be presented on date - 31/01/13.

Date-06~-12-2012
sd/-
(Ashutosh)
Additional Civil Judge (S.D.).
Court No. 4, Ghaziabad
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TRANSLATION FROM HINDI TO ENGLISH

IN THE ADDITIONAL DISTRICT AND SESSION
COURT, COURT NO. 13™, G.BAD

MISC. CIVIL APPEAL NO. 72/2016
M/s. Ansal Housing and Const. Ltd.

Versus

Avantika Resi. Welfare Association etc.

Decision Date 24-01-201°9
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TRANSLATION FROM HINDI TO ENGLISH

IN THE COURT OF ADDITIONAL DISTRICT JUDGE,
COURT NO. 13, GHAZIABAD

PRESENT :- CHANDRABHAN SINGH, H.J.S.

Misc. Appeal No. 72/2016

M/s. Ansal Housing & Const. Ltd.

' ..Appellant
Versus

1- Avantika Residency Welfare Association
2- Ghaziabad Development Authority

3- Sunrise Estate Mana@emént and Service
4—‘AK Aggarwal GM Constructlon

5- Deepak Ansal C. M D Ansal Hou31ng & Co.

.Opposite paities/Defendants

DECISION

The present civil appeal has been
filed by the Appellant against the order

dated 6.12.2012 passed by the Additional

Civil Judge (C.D.) Court No. 4, Ghaziabad
in case number 263/2012, Avantika
Residency Welfare Association wvs. M/s

<

T
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Ansal Housing & Cons. Ltd, by which,
accepting the appiication of the
plaintiff/Defendahtv 6C,, an order was
passed to ﬁwintain the s£atus qud on the

spot.

The facts of the case iﬁ brief are as
follows that Avantika Residency Welfare
Association etc. filed case number
263/2012 4in the lower court against M/s
Ansal Housing & Cons Ltd, Avantika

Residency Welfare Association vs. M/s

Ansal Housing & Cons Ltd for compensation
of permanent injunction, in which 1t was
stated that Defendant No. 1 Ansal Housing
and Construction Ltd had developed
Avantika Colony after obtaining permission
from Defendant No. 5 GDA, which map was

approved by Defendant No. 5 GDA,

accordingly Avatinka Colony developed from
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the year 1996 and the responsibility of
maintenance of the entire colony was being
carried out by Defendant no. 4 Sunrise
Estate Management and Services, a
subsidiary company of Defendant no. 1
Ansal Housing and Construction Ltd. and
with the permission of Defendant no. 5 GDA
for maintenance and protection, the colony
was developed by Defendants no. 1 and 3.
The residents living 1in the said colony
have formed an association for their
interests and benefits. There 1is a
provision for construction of 18 parks 1in
the said Avantika Colony. The Defendants
No. 1 and 4 did not construct and develop
the farms as shown in their
scheme/brochure and the Defendants are
threatening to carry out illegal

construction in order to start commercial
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activities on the disputed property

without any rights. During the course of

the case, the plaintiff/ Defendant
presented the application under 6C for
issuing temporary injunction in respect of
Order 39 1 and 2 read Section 151 CPC,
this statement was made. That the
Defendants are threatening to start
commercial activities on the disputed
property without any rights and carrying
out illegal construction and for which
they are coming to the site and making
measurements, for which they have no
right. On the basis of the facts and
evidence attached with the plaint, the
plaintiff's prima facié case 1s proved and
the balance of convenience is in favor of
the plaintiffs and | if the temporary

injunction 1is not issued, they will suffer

=%
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irreparable loss while the defendants will
not suffer any loss. Therefore, 1t was
requested that during the 1litigation, a
temporary injunction to this effect should
be issued 1in favor of the plaintiff and
against the defendants that the defendants
are 1n Maharshi Dayanand Park (park with
tank) situated in DD Block, Avantika
Colony, the map of which is described in
the map view "A" attached with the plaint,
the park located in the places marked in
red are A B S D and T TH DH N A and E
Block, the map of which has been described
in Map B attached with :the plaint, the
defendants‘shouid'be stépped fﬁom carrying
out illegal'constrﬁétieﬁ ﬁO'cafry out any
illegal commercial écﬁivity_ aft _the_ places
marked K, kha, Ga, Gha. The épplication is

supported by an affidavit. On the

S
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contrary, while presenting objection on
behalf of the defendants, it was stated
that the balance of cénvenience is not in
favor of the plaintiff and due to non-
issuance of temporary injunction, they
will not suffer irrepagable harm while the
defendants will sufferjirreparable harm. A
re@uest was gﬁade to dismiss the
application 4on. the-labéﬁe ‘grounds. Four
records from List ;29‘~C-.weré filed on
behalf of the defendénts and one record

was filed on behalf of defendant no. 5.

The learned lower court finds the
plaintiff's prima facie case proven on the
basis of documentary and oral evidence
available on file and finding the balance
of convenience in‘favor of the plaintiffs

and finding that if the temporary

injunction is not issued, they will suffer

=

S

;<
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irreparable loss while the defendants will
not suffer'any,lbés} Thé lowef court, vide
order dated 6!12?2012,A Vaccépted' the
application 6C of the Defehdaﬁt énd passed
an order to maintain the status quo on the
spot, being aggrieved, a civil appeal has

been filed.

The grounds taken by the Appellant in
the appeal are that the decision and order
passed by the lower court 6-12-12 1is
erroneous because 1t was passed ignoring
the approved layout maps and other
evidence filed by the Appellant. The lower
court also did not take cognizance of the
argument of GDA that the construction
being done 1s being done as per the
approved layout plan. The Court below has
committed an error by relying on an

incorrect ex-parte inspection report

<
o
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because the boundaries of the disputed
property have been wrongly stated. At the
time of site inspecfion, information was
not given to the Appellant Company nor was
any attention paid to the objection of the
Appellant Company by the Lower Court. The
lower court did not even try to find out
whether on the basis of the documents of

the plaintiff/Defendant a prima facie case

is made out or not that there has been no
encroachment in the park area by the
appellant company. It 1is clear from the
layout plan paper No. 34C that the
disputed site has been accepted for the

Convince Center and the area of the park
is less than the area of the park stated

by the plaintiff. Therefore, the appeal
deserves to be accepted and the order 1in

question deserves to be cancelled.
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I heard the arguments of the learned
counsel for the Appellant and the learned
counsel for the Defendant/GDA and observed
and perused the oral and documentary
evidence available on file and the order
in question dated 6-12-12. Written

arguments have been filed on behalf of the

appellant, which were scrutinized by me.

In the written argument presented by
the learned counsel for the appellant, it
has been said that the appellant company
has full legal right to grant permission
for occupation and conétruction in respect
of the disputed propérty. The Defendant
no. 1 plaintiff association has Dbeen
formed in the vyear 2004 and the revised
map of the colony; has never been

considered wiong by him in any way nor has
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it ever been challenged Dbefore the
authority, whereas there is a provision in
the Act to file an appeal against the map
before the authority. The suit filed by
Defendant No. 1 is barred Dby the

provisions of the Specific Relief Act. The

appellant company 1is ihe actual owner of
the plots in questioniagainst which stay
cannot be obtained. The appellant company
is not carrying out éonstruction work on
any park but 1is carrying out construction
work only on the pléts: present 1in the
approved map of7£hé aﬁthority,'over which
it has full rightsf;“

The stay. order 535  beén 5btained by
misleading the lower court » In the Amin
Commission report dated 22-2-12, details
of measurement or area of the plots have

not been given. The facts given by the

S
7
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Appellant Company in its brochure cannot

be considered as an a@reement nor can any
relief be given againét it. The Defendant
no. 1 has not sou§ht any relief or
protection in the suit.: The balance of
convenience | isvvtnot ~in  favor of the
plaintiff énd ~non-issq§née ~of temporary
injunction will ﬁét}céuse’irfeparable loss
to him ﬁhereasA thé 'éppeilant/defendants
will suffer irreparable loss. On the above
grounds, the order dated 6.12.2012 1is
liable to be canceled and the appeal

should be accepted.

The files of the lower court were
inspected and scrutinized. According to
Order 39 Rule 1 and 2 CPC, before issuing
a temporary injunction in a suit, the
court should see whether the party who

wants the court to issue a temporary




93

53

injunction in hi$  féﬁéf, .hés he been
successful in prbviﬁg fhé prima facie case
in his favor and whether tﬁe balance of
convenience 1s 1in his favor and whether
non-issuance of temporary injunction will
cause irreparable harm to him. The grant
of temporary injunction is a discretionary
matter of the court. The reasons for using

it or not should be given to the court. If

any one of the above mentioned three facts
is missing then the court cannot give the
said relief. This discretion of the court
is based on the principle of equity and on
this basis the court can refuse to grant
the said relief despite all three elements

being present.

In the present case, perusal of the
pleadings and evidence provided by both

the parties on the records  of the
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Subordinate Court makes 1t «clear that
defendant no. 1 Ansal Housing and
Construction Ltd had developed Avantika
Colony after obtaining permission from
defendant no. 5 GDA, the map of which was
approved by defendant no. 5 GDA.
Accordingly, Avatinka Colony developed
from the year 1996 and the responsibility
of maintenance of the entire colony was
being carried out by defendant no. 4
Sunrise Estate Management and Services, a
subsidiary company of defendant no. 1

Ansal Housing and Construction Ltd and

with the permission of defendant no. 5 GDA
for maintenance and protection, the colony
was developed by defendants no. 1 and 3. In

the present case, perusal of the pleadings
and evidence provided by both the parties

on the records of thé Subordinate Court
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makes it clear that defendant no. 1 Aﬁsal
Housing and Construction Ltd had developed
Avantika Colony after obtaining permission
from defendant no. 5 GDA, the map of which
was approved by defendant no. 5 GDA.

Accordingly, Avatinka Colony developed

from the year 1996 and the responsibility
of maintenance of the entire colony was
being carried out by defendant no. 4
Sunrise Estate Management and Services, a
subsidiary company of defendant no. 1
Ansal Housing and CQnstruction Ltd and
with the permission of:defendant no. 5 GDA
for maintenance and prbtection, the colony
was developed by defendants no. 1 and 3.
The statement of the Defendant is that the
disputed park site is>kéing used by the
people of 'Avanfika ~Coiony fot, about 15

years on which the Defendants want to do



illegal construction for carrying out

illegal commercial activities whereas the
statement of the appellant 1is that he
statement of the Defendant 1is that the
disputed park site is being used by the
people of Avantika C;lony for about 15
years on which the Deffendants want to do
illegal construction :for carrying out
illegal commercial acﬁivities whereas the
statement of the appéllant is that the
layout plap of-fhe disputedvproperty was
modified' by himA:in'-thé' year  2002 and
commercial constﬁuéﬁibn is being done on
the disputed property és.per‘thé rﬁles and
no objection has been presented by

Avantika Residence Welfare Association on
the said modified layout. Therefore, he 1is

not entitled to get the relief of

injunction. According to the appellant's

<:;;:::&: ______

——
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own statement, Avantika Residence Welfare
Association was formed in the year 2004,
hence 1in the facts and circumstances of
the case, Avantika Residence Welfare
Association did not get the opportunity to
object at the time of layout amendment.
Learned counsel for the Defendant argues
that the appellant/defendant Ansal Housing
Construction Ltd has developed Avantika
Colony by showing the disputed site as a
park and considering the basic facilities
of the colony, people have made the said
colony their residential colony. Learned
counsel for the Defendént also argues that
housing companies seil houses to the
customers by making attractive promises
and later cheat the customers by changing
the purpose of land. use as per their

convenience. In’this regard, the applicant
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Ansal Housing Const has argued that the
brochure of the company's <residential
colony is not a legal document which can
be legally enforced. Since the site in
question was 1initially left for the use
and enjoyment of the people of the said
residential colony, thé Appellant wants to
construct commercial shops due to which
the residents of the colony may be
deprived of the park facilities available
to them and may cause inconvenience and
trouble to: them. Will: have to face.
Therefore, <keepihg':in '&iew 'théb facts and
circumstances of.~£he~véésé,  the plaintiff
has a prima facie‘:cése; Athe"balance of
convenience 1s also Ain fa&or of the
plaintiff Dbecause the disputed site 1is
currently a park whose facility 1is being

used by the plaintiff. If during the
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litigation, commercial shops are
constructed Dby the f Appellant/Defendant
Ansal Housing Co. Lta. at the disputed
site. So the plainfiff also suffers
irreparable loss. Theréfore, to dispose of
the temporafy injﬁnction application 6C of
the DefendantS/plaintiff; ;thé learned
lower court obséﬁvéd . thé ~ documentary
evidence available on fhe file Considering
three points respectively: 1- prima facie
case, 2- Dbalance of convenience and 3-
irreparable loss. Giving its conclusion 1n
this regard, finding a prima facie case 1in
favor of the plaintiff and finding the
balance of convenience and irreparable

loss 1in favor of the plaintiff, by the

order in gquestion, the temporary
injunction application of the
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defendants was aécepfed‘és‘cor#ect.‘

On behalf of the Appellant, the case
law. of the Honorable Supreme Court
Municipal Corporation of Delhi Vs Suresh
Chandra Jaipuria 1876 AIR (SC) 2621 has

been presented, in which i1t has Dbeen

determined by the Honorable Supreme Court
that injunction 1is a discretionary power
of the court on the basis of equity and
the discretionary remedy of injunction
should not be provided where alternative
remedy 1s available. The abovementioned
legal order of the Honorable Supreme Court
does not provide any benefit to the
Appellant because according to the
Defendant/plaintiff, the Appellant wants
to convert the park location into

commercial construction through wrong map
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being done at the park site by the

Appellant on the basis of wrong map or
not, this has to be proved by the evidence

of the parties in the present case.

On behalf of the Appellant, another
case law of the Hon'ble Supreme Court has

been presented - Agriculture Produce

Market Committee, Gondal and others Vs
Girdharbhai Ramijibhai Chhaniyara and
others, 1997 AIR (SC) 2674, in which it
has been determined by the Hon'ble Supreme
Court that temporary injunction can be
granted only when he can get his right
enforced through the injunction. The
abovementioned legal order of the
Honorable Supreme Cou;t does not provide
any benefit to the applicant because the

Defendant/plaintiff says that the park is
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necessary for the colony and he wants to
enjoy it by maintaining the park in the

colony through injunction.

The Appellant does not get any benefit
from the above legal provisions of the
Honorable Supreme Court. Because 1t has to
be seen in the trial during the litigation
whether construction 1is actually being
done on the area of the park by the

Ghaziabad Development Authority.

In my opinion, th§ order 1in question
dated 6-12-12 passed by the learned lower
court was passed after observing the
evidence provided by the parties on file.
In the opinion of the court, there does
not appear to  be ény illegality,
inaccuracy or jﬁriSdicﬁionaleiror in the

order in question which can be interfered
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with. The above miscellaneous civil appeal

filed by the appellant/defendant is liable
to be quashed.

ORDER

The said miscelléneous civil appeal
presented by the Appéllant/Defendants is
dismissed with thisf order that the
Appellant/ Defendant . The property in
question during the suit 1is Maharishi
Dayanand Park. (Tank Pérk) situated in DD
Block Colony, - the ‘map' of which is
described in.tﬁelmap ﬁAﬁ~$ttached with the
plaint, in which, thé’plécés marked in red
color are situated at A, B/ S, D and Dha,
Na, V, A and E, the map of which 1s
described in Map B attached with the
plaint, 1in the places marked Ka, Kha, Ga,
and Gha, there should be no interference

of any kind and no commercial shops of any
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kind should be constructed. The order

dated 6-12-12 passed by the lower court is

confirmed.

A copy of this decision and the
original file of‘thé 16Wer court should be

sent to the lower cdurt-immediately.

Date 24-1-2019

(Chandrabhan Singh)

Additional District and Sessions Judge
Justice

Room No. 13, Ghaziabad.

Judgment signed, dated and pronounced

by me in open court today.
Date 24-1-2019

(Chandrabhan Singh)

Additional District and Sessions Judge
Justice

Room No. 13, Ghaziabad.
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TRANSLATION FROM HINDI TO ENGLISH

LETTER  NO. 5290/A/N.A./CAMP/2015, DATED

30.12.15

TRANSFER OF BASIC SERVICES OF AVANTIKA PART-B

COLONY, DEVELOPED BY ANSAL HOUSING AND

CONSTRUCTION LTD. IN GHAZIABAD, TO MUNICIPAL

CORPORATION GHAZIABAD.

Avantika Part—B Colony of Anséi_Housing
Limited, appro&ea by Ghaziabad De&elopment
Authority's letter no. MP/3§/EHA/Lay—
out/2001-2002 dated 06.02.2002, 'ﬁas' been
developed, total area of which 'is 82.69
acres, Through ﬁhe letter dated 18.10.2015 of
Ansal Housing and Const. Ltd.,-a:réguest has
been made to transfer. the basic se?viées of
Avantika Colony to the Municipal Cotporation
and joilnt inspection was conducted 1n

compliance with Ghaziabad Development

A

y

e

°
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Authority's létter no. 153 II/MP/14%15 dated
02.01.2015, letter dated 02.03;2015 and
Municipal Commissioner's letter no.
1293/NATO/Centre 2015-16 dated 30.11.2015 And
thereafter, after a detailed discuésion on
thé estimate prepared Dby the iMunicipal
Corporation, the Municipai Commissibner has
given approval  to | Ansal Housing and

"Construction Ltd. to deposit an amount of Rs.

11,00,000/- (eleven lakhs only) "~ in the
Municipal Corporation Fund and with
compliance, cheque No. 045899 dated

28.12.2015 amount of Rs 11,00,000/- was
deposited by Ansal Housing Const. Ltd. in UCO
Bank New Delhi Municipal Corporationjtreasury
and copies of list and map of. various
services/equipment of Avantika Colony are
available. According té which the basic

services of the colony are being transferred

#
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to the Municipal Corporation for maintenance.
As per the layout plan of Avantika Colony
approved by Ghaziabad Development Aﬁthority,
if any basic service remains, 1it. will be
completed Dby Ansal Housing & Construction
Ltd. at its own expense. The transfer will be

effective from 01.03.2016.

Transferee

Signed

(AUTHORIZED SIGNATORY)

Ansal Housing ‘& Construction Limited 15,
UGF Indraprakash Building

21. Rarakhamba Road, New Delhi-110001

T+
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M Gmail Aman Gupta <aman.law@gmail.com>

NGT - O.A. 883 of 2022 - Reply on behalf of Respondent No.5

Aman Gupta <aman.law@gmail.com> Thu, Oct 19, 2023 at 4:21 PM
To: vibhavmishra@outlook.in, "helplinegda@gmail.com™ <helplinegda@gmail.com>

Dear Sir,
Please find attached the scanned copy of the Reply on behalf of Respondent No.5 being filed in the subject matter.
Kindly treat this as advance service of the same.

Kind Regards,

Aman Gupta

Advocate-on-Record

Supreme Court of India

S-367, Basement, Greater Kailash -,
New Delhi - 110048

This email may contain confidential and/or privileged material. If you are not the intended recipient of this message, be aware that any use,
review, retransmission, distribution, reproduction or any action taken in reliance upon this message is strictly prohibited.

.D Vikas Kumar vs MCG Reply.pdf
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Dear Sir,
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